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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In Re Charge of Maria Carnen Valdivia-Sanchez, United States of
Anerica, Conplainant v. Lasa Marketing Firns, A California Partnership;
Lasa |Il, a California Business and Successor to Lasa Marketing Firns;
Javi a Sapien, An Individual, d/b/a Sapien Enterprises and Lasa Marketing
Firms, and Cecil Lanpkins, An Individual, d/b/a Lasa Marketing Firns,
Respondent; 8 U.S.C. § 1324b Proceedi ng; Case No. 88200061

DECI SI ON AND ORDER

| nt r oducti on

On Novenber 6, 1986, this country enbarked upon a new course inits
on-going effort to live with the conplicated |egacies of being the
worl d's preeminent "““nation of nations.'' Qur long history of anbival ent
receptiveness toward imrigrants is reflected in the conplexities of the
1986 I nmigration Reformand Control Act (" IRCA').

At its core, |IRCA set out provisions for three significant
departures fromtraditional immigration |law and policy. First, and | east
anbi valently, |RCA provided for the " “amesty'' of persons who had been
living in a previously "“undocunented'' and |egally unrecogni zed status.?
Amesty, or legalization, pernmtted those who nmet certain carefully
established criteria, to " “adjust status'' to "~ “tenporary residence,'"’

and ultimately, if they net all the requirenents, to acquire ful
citizenship. See, 8 U S . C. § 1255a. Second, |RCA established, on a nore
experinental basis, a controversial program of "~ sanctions'' against

enpl oyers who hired, or continued to enploy, persons unauthorized to work
in the United States. See, 8 U S. C § 1324a. Third, and largely as a
result of the consensus to undertake the socio-legal experinment of
enpl oyer sanctions, Congress

'For a sensitive discussion of the on-goi ng tensions and anbiguities of the
amesty provisions of | RCA see, Bosniak, " Exclusion and Menbership: The Dua
ldentity of the Undocunented Worker Under United States Law,'' 1988 Ws. L. Rev. 955
(1988).
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structured into |IRCA substantive and procedural protections to contro
““unfair immgration-related enploynent practices.'' See, 8 US C §
1324b.

The foll owing decision and order interprets and applies the |aw of
this third cornerstone of |RCA Wthout any doubt, there has been
substantial and on-going public and private concern that the effort to
i mpl emrent an across-the-board enpl oyer sanctions program could
potentially result in ~“unfair immgration-related enploynent practices'
and w de-spread discrimnation against persons who, though clearly
authorized to reside and work in the United States, neverthel ess appear,
physically or linguistically, ~“foreign.''?

What is unique about IRCA is that, in addition to underscoring a
traditional recognition to prohibit unlawful discrimnation on account
of national origin, section 1324b for the first tine addresses

2t is hardly possible to reflect here the range or tenor of concerned voices
that contributed to the public deliberation of perspectives that ultimtely becane
aggregated into the statutory |anguage of the so-called " Frank Amendnent'' as
codified at 8 U.S.C. § 1324b. One source that reflects the depth of these concerns is
the legislative history found in the House Report No. 99-682(1):

Nurer ous wi t nesses over the past three Congresses have expressed their deep
concern that the inposition of enployer sanctions will cause extensive

enpl oynment di scrimnation agai nst H spanic-Anmericans and other mnority group
menbers. These w tnesses are genuinely concerned that enployers, faced with the
possibility of civil and crimnal penalties, will be extrenely reluctant to hire
persons because of their linguistic or physical characteristics.

Representative Robert Garcia testified that "as a shorthand for a fair
identification process, enployers would turn away those who appear "foreign'
whet her by nanme, race, or accent. (Joint Hearing Before the House Subcommittee
on Inmmgration Refugees and International Law and the Senate Subconmittee on

I mm gration and Refugee Policy, Anti-Discrimnation Provision of H R 3080,

Serial No. 35, p. 111;) . . . every effort nmust be taken to nminimze the
potentiality of discrimnation. HR Rep. No. 682, 99th Cong., 2d Sess., pt. 1,
at 68.

Further exami nation of the legislative history indicates that it was the
consensus of Congress that whol esal e enpl oynent discrinination would not
necessarily result fromthe enactnent of enployer sanctions provisions.

Nevert hel ess, the careful structuring into the law of uniformverification
procedures for all new hires, as well as the extensive nonitoring and reporting
on the discrimnation issue by the General Accounting Office, indicates the
caution with which Congress enbarked upon | RCA. See also, Institute for Public
Representati on, Georgetown University Law Center, "Discrimnatory Effects of
Enpl oyer Sanctions Program Under Consideration by the Sel ect Conm ssion on

Imm gration and Refugee Policy,' in Appendix E to the Staff Report of the Sel ect
Commi ssion on I nmmigration and Refugee Policy Papers on Illegal Mgration to the
United States (1981); Scaperlanda, "The Paradox of Title: Discrimnation within
the Anti-Discrimnation Provisions of the Immgration Reformand Control Act of
1986,"'"' 1988 Ws. L. Rev. 1043 (1988); Welin, “The Effect of Enployer Sanctions
on Enployment Discrimnation and Illegal Inmmigration,' 9 Bost. Coll. Third Wrld
L.J. 249 (1989).
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the issue of wunlawful discrinmnation on account of alienage or
citizenship status. Prior to the enactnent of |RCA the nost judiciably
devel oped source of protection provided to aliens against unlaw ul
discrimnation was found in case-law interpreting and applying Title VII
of the Gvil Rights Act of 1964.

Title VIl provides protection to individuals from discrimnation
based on race, religion, color, sex or national origin. The prohibition
covers private enployers of 15 or nobre persons. In a landmark case
interpreting a Title VII case involving a H spanic wonan who was refused
enploynent for a job on account of her alienage, the Suprene Court
observed that:

Title VI protects all individuals fromunlawful discrimnmnation whether or not they
are citizens of the United States . . . certainly it would be unlawful for an
enpl oyer to discrimnate against aliens because of race, color, religion, sex, or
national origin--for exanple, by hiring aliens of Anglo-Saxon background but
refusing to hire those of the Mexican or Spanish ancestry. See, Espinosa v. Farah
Mg., 414 U S. 86, at 95 (1973).

Despite the recognition that Title WVII protects aliens from
di scrinmnation on account of national origin, the Farah Court held that
““nothing in (Title VII) nmakes it illegal to discrimnate on the basis
of citizenship or alienage.'' Id, 414 U S. at 95.

It was because of this gap in the law s protective capabilities that
Congress enacted section 1324b to further enhance the traditional public
policy of equal citizenship.?

As stated in the legislative history of IRCA, "~ (i)t nmakes no sense
to admit inmigrants and refugees to this country, require themto work
and then allow enployers to refuse to hire them because of their
immigration (non-citizenship) status.'' See, HR Rept. No. 682 99th
Cong. 2d Sess. pt. 1, at 70.

It is precisely this kind of question that | have to decide in the
case before nme. Accordingly, pursuant to the authority granted ne in the
statute and inplenenting regul ations, the follow ng decision and order
reviews Conplainant's allegation that Respondent violated section 1324b
when it refused to refer her for enploynent because of her citizenship
status. See, 8 U S.C. 8§ 1324b(g); see also, 28 CF.R § 68.51

3 The idea of equal citizenship focuses on those inequalities that are
particularly likely to stigmatize, to denoralize, to inpair effective participation in
society, or to put the natter nore positively, on “the needs that nust be net if we
are to stand to one another as fellow citizens.' '' See, Karst, Belonging to Anerica,
Yale Univ. Press (1989); and Wl zer, Spheres of Justice: A Defense of Pluralism and
Equal ity, Basic Books (1983).
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l. Procedural History

Ms. Val di vi a- Sanchez, the conplaining party, filed a charge agai nst
Respondent with the O fice of Special Counsel (°0OSC ') on Novenber 10,
1987. Her charge was not received by OSC until Decenber 22, 1987.

After reviewing Ms. Valdivia' s application, OSC filed a Conplaint
on her behalf with this office on July 12, 1988. A Notice of Hearing was
i ssued by OCAHO on July 18, 1988.

On Novenber 7, 1988, Conplainant filed a Motion for Partial Default
Judgnment for failure to tinely answer the allegations contained in the
Conmplaint. On Novenber 17, 1988, | issued a Prelimnary Order to Stay,
and thereby permitted pro se Respondent additional tine to file an Answer
whi ch, on Novenber 28, 1988, it did. Accordingly, on Decenber 5, 1988,
| denied Conplainant's Mdttion for Partial Default Judgnent.

On January 27, 1989, Respondent filed a "~ “Mdtion to Dismss''
argui ng that Conplai nant had not provi ded Respondent with any docunents
to prove that she was aut horized to work at the tinme she applied for work

with Lasa Marketing. Upon closer examnation, | viewed Respondent's
Motion to be a pro se request to Conpel Discovery, and denied its
""Motion to Dismiss Conplaint'' as premature. See, ~~Oder Denying
Respondent's Motion to Disnmiss Conplaint,'' February 2, 1989.

After extensive efforts to conplete discovery, Conplainant filed a
Motion for Summary Decision on March 20, 1989. On April 5, 1989, | denied
Conpl ainant's Mtion of Summary Decision on the grounds that there was,
in my view, a genuine issue of material fact wth respect to the
t el ephoni c conmmunication that was transacted between Conplainant and
Respondent's representative on about Novenber 5, 1987.

On April 10, 1989, a hearing on the nerits of this case was held in
San Di ego, California.

Conpl ainant filed a post-hearing brief with proposed findings of
fact and concl usions of |aw on June 16, 1989.

After deliberation, | issued, on August 10, 1989, and August 31,
1989, separate orders directing | egal argunent.

On Cctober 4, 1989, Conplainant filed a "~ Post-Brief Menorandum''
Respondent filed no post-hearing pleadings with this office.

Il. Statenent of Facts

In order to understand fully the facts in this case, it is first
necessary to identify properly the parties.
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Ms. Valdivia, first entered the United States in 1974 as an alien
without legal inmigration status to reside in the United States. On
August 7, 1987, Ms. Valdivia filed an application to |legalize her status
under the terns of IRCA See, 8 US. C. § 1255a. She was granted an
adjustnment in her status to an alien lawfully admitted for tenporary
resi dence on January 12, 1988, effective fromof the original filing date
of August 7, 1987. Thus, as of the date of Novenber 5, 1987, Ms. Valdivia
was a tenporary resident alien of the United States because she had net
all the criteria of the ammesty program of | RCA. Moreover, both parties
stipulated that Ms. Valdivia was an " “intending citizen."'

Respondent, M. Lanpkins, was in partnership with a man naned Sapi en
and doing business as LASA Marketing Firns in July and Novenber 1987.
See, Exhibit C21, No. 6 and 7. LASA Marketing Firns was in the business
of recruiting and referring for a fee for both enploynent and training
in Novenber 1987 and, at that tine, enployed nore than four enployees.
See, Exhibit G20, No. 12 and 13. The parties stipulated that M.
Lanpkins, d.b.a. LASA Il, is the successor entity to LASA Marketing
Firns. See, Exhibit C 20, No. 1.

M. Lanmpkins testified that his responsibilities at LASA included
reviewi ng and eval uating the applications for enploynent referral.

Two conmuni cational encounters between Ms. Val divia and Respondent
are at the center of deciding this case.

(1) The Events of July 1987

On or about July 7, 1987, Ms. Valdivia saw an advertisenent in the
Spani sh | anguage newspaper La Opinion. The advertisenent stated that
clerks, secretaries, cashiers and stockroom people were needed and that
no experience was required. M. Valdivia went directly to the office
listed in the advertisenent. The office |listed was LASA Marketing Firns.

At LASA, Ms. Valdivia filled out an enploynent application form The
LASA enpl oynent application requested Ms. Valdivia's citizenship status,
and Ms. Valdivia wote on the application formthat she was born outside
the United States.

After Ms. Valdivia conpleted the application, she presented it to
a LASA enpl oyee, naned M. Martinez, who asked her, in Spanish, if she
had her °~“papers'' or work authorization. Upon request, M. Valdivia
presented to M. Martinez her driver's license, social security card, and
two letters indicating that she intended to apply for |legalization
t hrough a church, or qualified designated entity.

Both parties testified that M. Martinez took these docunents to M.
Lanpki ns who was, at the tine, sitting in a back office. M.
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Lanpkins reviewed Ms. Valdivia's application, along with her driver's
license, social security card and the two letters. M. Lanpkins told M.
Martinez to ask M. Valdivia if she had further docunentation. M.
Lanpkins testified that he did not specify what further docunentation he
wanted from Ms. Val di vi a.

Ms. Valdivia testified that she told M. Martinez that she did not
have further docunentation and that, as a result, she was rejected for
enpl oynent referral. M. Lanpkins testified that he nmade the decision to
reject Ms. Valdivia because the had deternined that she "~ “needed nore
papers.'

Ms. Valdivia was not referred by LASA Marketing Firns in July 1987.

(2) The Events of Novenber 1987

On or about Novenber 5, 1987, M. Valdivia again spotted an
advertisenent for a part-tinme position as a cashier for Annex Drugs and
t el ephoned the LASA office concerning enploynent referral. M. Valdivia
spoke with a LASA enployee nanmed Patricia Bryant and their entire
conversation was in Spanish

Ms. Valdivia told Ms. Bryant that she already had an application on
file with LASA. Ms. Valdivia asked Ms. Bryant if they were still hiring
for the position at Annex Drugs, and Ms. Bryant stated that they were
i nterview ng peopl e on Mnday.

Ms. Bryant told Ms. Valdivia that she would need her " papeles'' for
the interview M. Valdivia understood this to nean that she need her
““green card'' or her alien registration card.

Ms. Valdivia testified that she told Ms. Bryant that she no | onger
had the “~“letters'' that she had shown in July because she now had work
authorization from the Imrmigration and Naturalization Service for
enploynent in the United States. Ms. Valdivia further testified that she
told Ms. Bryant that she had obtained this work authorization as part of
her legalization in the United States. M. Valdivia specifically
described her work authorization card as issued by the INS on Form |-
668A. See, Exhibit G 1. She testified that she felt nore confident of her
eligibility to work because " Inmigration had given ne this card.’

Ms. Valdivia further testified that in response to her having
descri bed her work authorization card, Ms. Bryant said that that kind of
wor k aut horizati on was not enough proof of her work authorization and was
not acceptable to LASA

In contrast, M. Lanpkins testified that he was told that "~ “the

wonan had no additional docunentation'' and that it was for this reason
that he did not refer her. He also testified that he conpl ete-
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ly trusted Ms. Bryant to ask Ms. Valdivia if she had nore papers proving
her eligibility to work in the United States.

After the tel ephone conversation of Novenber 5 1987, M. Valdivia
had no further comunications with Respondent. M. Valdivia was not
referred to Annex Drugs, or any other enployer, because, in the
eval uation of Respondent, she did not present LASA with additional work
aut hori zati on docunent ati on.

I1l. Legal Analysis

As st at ed, IRCA initiated a new source of protection from
discrimnation in Anerican society. 8 U S.C. § 1324b. Section 1324b(a)
prohibits ““unfair immgration-related enploynent practices'' that

i nvol ve discrimnation based on national origin or citizenship status.
The general rule provides that:

It is an unfair inmgration-related enploynment practice for a person or other
entity to discrimnate against any individual (other than an unauthorized alien as
defined in section 1324a(h)(3)) with respect to the hiring, or recruiting or
referral for a fee, of the individual for enploynent

(A) because of such individual's national origin, or

(B) in the case of a citizen or intending citizen (as defined in paragraph 3)),
because of such person's citizenship status. 8 U S.C. 8§ 1324b(a)(1).

The statutory |anguage of |IRCA does not, in itself, contain any
wor king definition of "“discrinmnation,'' nor does it indicate by what
evidentiary allocation of proof Congress intended these cases to be
deci ded. Myreover, the currently operative regulations governing the
““judicial admnistration'' of cases involving unfair inmmgration-rel ated
enpl oynment practices also do not define discrimnation or specifically
indicate the exact nature or allocation of evidentiary proof required to
denonstrate a "~ “prohibited practice.'’ 8 CFR Part 44.200(a).
Accordingly, | intend to look, at the outset, to sources of traditiona
enpl oynent discrimnation law for suggested approaches to resolving
conplaints of wunfair imrmigration-related enploynent practices brought
under | RCA.

A. Definitions and Burdens of Proof

For all the ink that has been spilled in the effort, enploynent
discrimnation |aw remains an analytic nud slide. At the outset, a proper
anal ysis calls for a discussion of definitions and burdens of proof.

1. Definitions

While Title VII specifies provisions regardi ng unl awful enpl oynent
practices and uses the term “discrimnate,'' nowhere in the statute is
there an explicit definition of that crucial term Instead, what has
energed in the interpretation of the law is an ad hoc ap-
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proach to the definition of discrimination. See, Sullivan, Z mernman, and
Ri chards, Federal Statutory Law of Enploynent Discrinmination, at 3-15
(1980).

The root of the word “~“discrimnation'' is a group of Latin words:
di scernere, discrinen, discrimnare, (later also discrimnation). The
commbn neaning is to divide, to segregate; in addition, the neaning

i ncludes, to distinguish, to judge, to decide. See, T. Ramfm "~ "Oigin and
History of the Term Discrimnation,'' Discrinnation in Enploynment, The
Conparative Labor Law Group, at 17 (1978).

In English usage, the word "“discrinnation'' has two nmeanings. In
the first and neutral sense of the word, to discrimnate neans to nake
or observe a difference or a distinction. Discrimnation is al so used
however, in a second, nore pejorative sense, to nean an unfair difference
in the legal, social or econonic treatnent of persons. |Id. These two uses
of the word "“discrimnation'' might be wusefully distinguished and
abbreviated by referring to them as discrimnation °~ between'' and

~

discrimnation ~“against.'' See, The International Encyclopedia (Golier
ed.), Vol. VI, at 42 (1965) (which defines "“discrimnation between'' to
mean "~ the process of meking subtle distinctions by the skillfu

application of relevant standards'' and "~ “discrimnation against'' to

inply ““the inability to make such distinction because of the use of
irrelevant standards'').

It is necessary to distinguish between these tw types of

discrimnation because it is essential, in a society of conpeting
interests, to scrutinize everyday decisions to discrimnate " between'

various options in order to deternmine if they are based on illegitinate
nmotives to discrimnate "~ “against'', i.e. is there a "legitimate

non-di scrimnatory reason'' for the decision that is nade. See, infra.*

4t should also be noted that certain international organi zati ons have attenpted
to define ““discrimnation'' in usefully protective ways that could potentially assist
in the effort to resolve national anti-discrimnation problenms. For exanple, a
potentially hel pful definition of discrimnation can be found in a nunber of
Conventions and Reconmendati ons adopted by the International Labour Organization
Specifically, the Convention No. 111 and the Recommendation No. 111, both of which
were adopted in 1958 and deal with discrimnation in enploynent and occupation, define
di scrimnation as:

any distinction, exclusion of preference (based on one of the grounds which
these instruments enunerate) which has the effect of nullifying or inpairing
equality of opportunity or treatment in enployment or occupation

It is interesting to note that the definition given in the 1958 instrunments
covers both situations in which equality of opportunity is ““nullified ' and those--
more difficult to identify--where it is only ““inpaired.'' See, Rossilin, “"ILO
St andards and Actions for the Elimnation of Discrimnation and the Pronotion of
Equality of Opportunity in Enployment,'' 14 Bulletin of Conparative Labour Rel ations
19 (1985).
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2. Burdens of Proof

It is, at this point, firmy established that clains of unfair
immgration-related enploynent practices brought wunder |RCA nust be
proven according to a disparate treatnent theory of discrimnation as
di stingui shed froma disparate inpact theory.>

To establish discrinmnation under a disparate treatnent standard,
an | RCA clai mant nmust show that the enployer knowingly and intentionally
treated her/him less favorably than others based on unlawful criteria
such as national origin or citizenship status. See, 28 CF.R §
44.20.0(a). The United States Suprene Court explained what was required
in a disparate treatnent case in International Brotherhood of Teansters
v. United States, 431 U S. 324, 97 S. C. 1843 (1977). There, the Court
stated that:

"Disparate treatnment' * * * is the nost easily understood type of discrimnation.
The enpl oyer sinply treats sonme people |ess favorably than others because of their
race, color, religion, sex, or national origin. Proof of discrimnatory notive is
critical, although it can be inferred from the nmere fact of differences in
treatnent. Teansters, at 1854 n. 15.

Case law interpretations of parallel Title VII prohibitions reveal
two nodes of proving a disparate treatnent case. One npbde pernits a
showi ng of direct evidence of discrinmnatory intent. The second node

permts a showing of discrinmnatory intent by neans of indirect or
circunstantial evidence.

Di stingui shing between circunstantial and direct evidence remains
a necessary and pervasively difficult practice in all areas of the law®

5As is well-known at this point, the origins of this viewthat § 1324b clains
can only be proved under a disparate treatnent theory of discrimnation lie in
Presi dent Reagan's statenment acconpanying his signing of the bill. According to the
Presi dent, section 1324a requires proof that the respondent intended to discrimnate
agai nst the conpl ai nant because of his national origin or citizenship. See,
"“President's Statenent on Signing S.1200 Into Law,'' 22 Wekly Conp. Pres. Doc. 1534,
1535 (Novenber 6, 1986), reprinted in Interpreter Rel eases, Vol. 63, No. 44, Novenber
10, 1986, pp. 1036-39; see also, "~~Standards of Proof in Section 274B of the
Imm gration Reformand Control Act of 1986'', 41 Vanderbilt Law. Rev. 1323 (1988); but
Cf., Gardner & Wmer, "~“Presidential Signing Statenment Power,'' 24 Harv. J. on Leg.
351 (1987).

SFor exanpl e, one court has said that:

Crcunstantial evidence is that which establishes the fact to be proved only
t hrough i nference based on human experience that a certain circunstance is usually
present when another certain circunstance or set of circunmstances is present. Direct
evi dence establishes the fact to be proved w thout the necessity for such inference.
See, Radonsky v. United States, 180 F.2d 781, 783 (9th G r. 1950).

Moreover, as one comentator has added, the only inference that is needed to
prove a case by direct evidence is that the witness (or document) is credible. See,
Edwards, "~ "Direct Evidence of Discrimnatory Intent and the Burden of Proof: An
Analysis and Critique,'' 43 Wash. & Lee L. Rev. 1 (1986).
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As applied to enploynent discrimnation cases, this genera
di stinction between circunstantial and direct evidence has been utilized
by the Suprene Court in its discussion of the inportant issue of burden
of proof in disparate treatnent cases. See, e.g. TWA v. Thurston, 469
u. S 111, 121, 105 S. C. 613, 621-22, (1985) ( "The MDonnell Dougl as
test is inapplicable where the injured party presents direct evidence of
discrimnation."'")

In Thurston, the Court held that a conpany policy which restricted
the transfer of 60 year-old airline pilots was discrininatory on its face
and therefore constituted direct evidence of discrimnatory intent. Since
there was direct evidence of discrimnatory intent, the Court held that
there was no need to apply the traditional analytic ~"mnuet'' as
established in MDonnell Douglas and progeny to determine whether a
conpl ai nant has sustained their burden of proof. See, MDonnell Dougl as
Corp. v. Geen, 411 U S 792, 5 FEP 965 (1973); Texas Departnent of
Community Affairs v. Burdine, 450 U S. 248, 25 FEP 113 (1981).

According to this analytic " "nminuet,'' the basic allocation and
order of proof of disparate treatnent cases presenting indirect evidence
requires that the conplai nant:

(1) establish a prinma facie case;

(2) the enployer nust then articulate a legitinmate, non-discrimnatory reason for
its actions;

(3) and, finally, the conplainant must prove that this proffered reason is a
pretext for intentional discrimnation.

Thi s approach, though a nost useful framework, is not, in light of
subsequent Suprene Court decisions, to be applied nechanistically. See,
United States Postal Service Board of CGovernors v. Aikens, 460 U. S. 411
(1983); see also, Cooper v. Federal Reserve Bank of Richnond, 467 U.S
867 (1984); see also, Schlei & Gossman, Enploynent Discrinination Law,
2nd Ed., and, Five-Year Supplenent, ed. by Cathcart & Ashe (1989).

In Aikens, the Suprene Court held that consideration of the
McDonnel | Dougl as and Burdi ne anal ytic framework shoul d not cause courts
to lose sight of the ultimte issue: whether the conplainant sustained
the burden of proving that the respondent intentionally discrimnated
agai nst hi nl her.

But when the defendant fails to persuade the district court to dismss for |ack of
a prima facie case, and responds to the plaintiff's proof by offering evidence of
the reason for plaintiff's rejection, the fact finder nust then deci de whether the
rejection was discrimnatory within the neaning of Title VII. At this stage, the
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McDonnel | Dougl as-Burdi ne presunption “drops fromthe case' and the factual inquiry
proceeds to a new | evel of specificity. ' See, Aikens, supra, at 714-15.7

Havi ng di scussed generally the framework of evidentiary anal ysis as
derived fromTitle VII case law, | turn the analysis to whether an | RCA
Conpl ai nant has net its burden of proof in showing that Respondent
knowi ngly and intentionally discrimnated agai nst Conpl ai nant .8

B. Threshold Legal Issues as Stipulated to by Parties

Before proceeding with an analysis of the legal argunents on the
ultimate issue of liability, however, | want to succinctly recapitu-

7Though I do not believe that it specifically applies to the case at bar, it is
inmportant to note that recent decisions regarding ~“mixed notive'' cases wll
certainly affect subsequent attenpts to anal yze issues of burden of proof in
enpl oynment discrimnation cases. See e.g., Price Waterhouse v. Hopkins, 109 S. C.
1775 (1989). In Price Waterhouse, the Suprene Court recently decided a case in which
the Court for the first time clearly inposed the burden of proof on enployers. In a 6-
3 decision, the Supreme Court agreed with the |l ower courts' conclusions that the
def endant accounting firmbore the burden of proof. In reaching this conclusion, the
Court accepted the lower courts' findings that the enmployer, in rejecting the
plaintiff for partnership, had relied on both illegitinate (sexual stereotyping) and
legitimate (deficient interpersonal skills) motives in naking its enpl oyment deci sion.
In such " "mxed-motive'' cases, the Supreme Court held, the enployer must prove by
" preponderant evidence'' (not clear and convincing as found by the | ower courts) that
the "“legitimte reason standing al one woul d have induced it to make the decision.''
Id.; see also, Adans v. Frank, F. Supp. , 49 FEP 1276 (E.D. Va. 1989) (In
the first district court decision interpreting Price Waterhouse, the Virginia Court
found that the m xed-notive standard of proof does not replace the traditional proof
framework for disparate treatnent cases and does not apply until a showing is nade by
preponderant evidence that illegitimte notives played sonme part of the decision);
and, Smith v. Firestone Tire & Rubber Co., F. 2d , 49 FEP 1730 (7th Gr.
1989) (Court refused to apply burden-shifting franework of Price Waterhouse where the
plaintiff had offered statenents by management officials which were " “inferential
evi dence of racial prejudice'' and not substantial enough to warrant shifting the
burden of proof to the enployer.).

8Tr ansposing Title VII jurisprudence to questions arising in an | RCA context
remai ns an on-goi ng process of interpretive discovery for all parties. As Judge Mrse
has stated, it is clear that precedent governing Title VII| and the Age Discrimnation
in Enployment Act is helpful in interpreting |RCA's provisions. See, United States v.
Mesa Airlines, (OCAHO Case Nos. 88200001 and 88200002) (ALJ Morse, July 24, 1989)).
Such precedent is not, however, conclusive, and nay be quite limted insofar as the
Departnent of Justice regulations in cases involving unfair immgration-related
enpl oynent practices identifies a ~“prohibited practice'' in a way that goes beyond
the traditional statutory and interpretive case law for Title VIl conplaints. See, 28
C.F.R part 44.200(a):

General. It is an unfair inmgration-rel ated enpl oynent practice for a person or
other entity to knowingly and intentionally discrimnate or engage in a pattern
of practice of knowing and intentional discrimnation . . . |ld. (enphasis added)
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| ate and sunmarize the prelimnary | egal issues which the parties agreed
to prior to the hearing.

The parties stipulated that:

1. Conplainant is an intending citizen and thus protected from
citizenship status discrimnation. See, Trial Exhibit C 22, #2, 3, 4, 5,
6, and 7; see also, Mesa Airlines, supra, n. 8, (wherein Judge Morse
t horoughly di scussed the issue of ““intending citizen'');

2. Complainant filed a tinely charge of discrimnation; See, 8
U S C 8§ 1324b(d)(3) and 28 C.F.R § 44.300(b); and

3. Respondent is properly identified as Cecil Lanpkins, d.b.a. LASA
Il, a California business and "~ “successor entity'' to ~ LASA Marketing
Firms,'' which was a partnership between Cecil Lanpkins and Javier
Sapien. As the "~ “successor entity'' to "~ LASA Marketing Firns,'' M.
Lanpkins is individually responsible for any liability found agai nst LASA
Marketing Firnms. See, Slack v. Havens, 522 F.2d 1091 (9th G r. 1975)
(wherein the NNnth Grcuit adopted the principle that successor liability
applied to redress an individual victim of discrimnation); see also
Bates v. Pacific Maritine Association, 744 F.2d 705 (9th Cir. 1984);
Equal Enpl oynent Qpportunity Commission v. Macm |l an Bl oedel Contai ners,
503 F.2d 1086 (6th Cr. 1974). In view of this stipulation, liability in
this proceeding is limted to M. Lanpkins in his individual capacity and
to LASA IIl, the successor entity to LASA Marketing Services. In this
regard, the charges against all other parties naned in the Conplaint are,
on the basis of the stipulation, dismssed. Thus, the sole Respondent in
this case is, notwithstanding the msleading caption of the Conplaint,
Ceci|l Lanpkins, an individual, d/b/a LASAIl, a California business and
successor to LASA Marketing Firns; and,

4. Respondent is a covered entity under 8§ 1324b of | RCA because:

a) it is arecruitnent or referral for a fee entity which enpl oyed
nore than four enpl oyees;

b) none of the exceptions found in 8 1324b(a)(2) are available to
Respondent .

Having reviewed these key threshold stipulations, | turn to an
analysis of the ultimate issue of whether Respondent discrimnnated
against Ms. Valdivia by refusing to refer her for enpl oynent in Novenber
of 1987.

C. Respondent Di scrim nated Agai nst Conpl ai nant When It Rej ect ed
Her Application and Refused to Refer Her for Enpl oynent

As stated above, an alternative way of franming the ultinmate issue
in Title VII enploynent discrinination cases can be stated in the
foll owi ng way:
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In other words is the “enployer . . . treating some people |less favorably than
ot hers because of their race, color, religion, sex or national origin. Furnco
Construction Corp. v. Witers, 438 U S. 567, 577, 98 S. C. 2942, 2949 (1978),
quoting, Teansters v. United States, 431 U.S. 324, 335, n. 15, (1977). Ai kens,
supra, at 715.

Conpl ai nant, as represented by Ofice of Special Counsel, argues
that both direct and circunstantial evidence in this case denpnstrate
t hat Respondent violated section 1324b by treating M. Valdivia |ess
favorably than others on account of her citizenship status.

1. Conplainant's Direct Evidence Argunment?®

The heart of Conplainant's direct evidence argunent is grounded in
the testinony of Respondent in the person of M. Lanpkins. M. Lanpkins
testified:

Q [Ofice of Special Counsel]: Wio were you asking work authorization fron®

A. [M. Lanpkins]: From applicants who canme in who--Ms. Valdivia filled out her
application in Spanish. | don't know whether she said that to you or not, and on
that application it asks are you a U. S. citizen or do you have legal entry into the
United States, or are you able to work. She marked the third one.

Q That she was able to work?

A. No, she was not. She had--she was trying to get legal. She was not |egal.
Q So you--you knew that she was trying to gain--obtain | egal |egal status?
A Well, | don't know anything. | know she filled out an application.

Q OK |If soneone filled out the box and checked U. S. citizen, isn't it true that
you woul dn't check their work authorization?

A. O course not if they're a U S citizen.

Q OK. If soneone checked that they were an alien but had work authorization you
woul d check their work authorization?

A. Right, we'd have to see--it has to be docurmented sonehow. See, Tr. 115/21-
116/ 19.

Conpl ai nant presses its direct evidence nost specifically on M.
Lanpki ns' testinony that, on behalf of LASA, he did not check the work
aut horization of US. ~citizens, but that he did check the work
authorization of aliens. | agree with Conplainant that the totality of
the record shows that M. Lanpkins, as authoritative decision-maker for
LASA, intentionally treated alien enploynent appli-

%At 1east one commentator has stated that the si gni fi cance of proving a
di scrimnation case with direct evidence is that:

The plaintiff's proof by neans of direct evidence of discrimnation does not
merely fulfill his burden of showing a prinma facie case; it suffices to make his
entire case and throws the burden on the defendant of proving, at least by a
preponderance of the evidence, that it would have rejected the plaintiff even in
t he absence of discrimnation. See, Larson, Enployment Discrimnation, § 50. 62,
at 10-68.
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cants differently from citizen enploynent applicants.?® In effect, M.
Lanpki ns testinmony shows that he had, on behalf of LASA, a policy of
differentiating between citizens and aliens in such a way that resulted
in, or could result in, discrimnation against individuals on a
prohibited basis, i.e., citizenship status. Cf. e.g., TWA v. Thurston,
supra. Sinply stated, in its differential requests for work authorization
undertaken while reviewi ng enploynent referral applications, Respondent
treated individuals differently for reasons that are now, under |RCA,
pr ohi bi t ed.

| RCA, as presently applicable through the inplenenting regulations
of the Departnment of Justice, however, requires a show of proof beyond
that specified in traditional Title VII jurisprudence. In this regard,
I am not of the view that the record denonstrates that there is
““direct'' evidence that Respondent, in the person of M. Lanpkins,
intentionally and knowingly discrinmnated against M. Valdivia on
Novenber 5, 1987. Rather, it is ny view, that there has not been a
suf ficient showi ng that Respondent, understanding what | RCA required with
respect to the referral for a fee of an individual authorized for
enploynent in the United States, proceeded neverthel ess to know ngly and
intentionally discrimnate against Conpl ai nant. !

The record is quite clear that M. Lanpkins, as LASA's nanager in
charge of reviewing each enploynent referral application, was not
““familiar'' with even the nost general concepts of | RCA

[Judge Schneider]: . . . in connection with your duties and responsibilities did
you have at that tine some famliarity with your responsibilities under the
Inmmgration Act of 1986 with respect to it being illegal to refer persons . . . who
wer e

ot Lanmpki ns testified about LASA's work authorization requirements in several
different, but non-contradictory ways. Cf. Tr. 115/21-116/19 and Tr. 159/14-160/11;
see also, " "Affidavit in Support of Mtion for Summary Decision,'' by Kirk Flagg, to
which a portion of M. Lanpkins' Deposition was attached, pages 68-69. Though the
difficulties of fact-finding in situations involving pro se parties cannot be
under - enphasi zed, it is my viewthat the record is devoid of any indication that
Respondent did not understand the questions asked or did not answer in a way that
refl ected what the operational policies of LASA actually were.

Ywiile it is not inconceivable that | could find direct evidence of
di scrim nation based on inputed knowl edge, | do not think that such an application is
warranted in the present case because, at the point in tine at which this present
cause of action is based (less than a year after the initiation of the effective
enforcenment date), the law was very new and confusing to many enpl oynent
deci si on-makers, especially with respect to the proper understandi ng and use of
immgration-related enpl oynent documents in determning the enployment eligibility of
prospective enpl oyees. See also, footnote 13, infra. Wile such confusion is not,
ultimately, an excuse or defense to prohibited acts of discrinmnation, it nmust, in ny
view, nevertheless be seen in nore ““circunstantial'' context than is pernmitted by a
mechani stic application of a direct evidence test.
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illegally in this country who were not work authorized? Were you famliar with that

concept . . . ?

[ M. Lanpkins]: Your Honor, | was--1 was not familiar through anything | read. |
was famliar with the climate.

[Judge Schneider]: . . . You hadn't been instructed by INS as to what your duties

and responsibilities--
[M. Lanpkins]: No, sir.

[Judge Schneider]: Nor had you read any booklets on your responsibilities, is that
correct?

[M. Lanpkins]: No, sir. See, Tr. 138.%2
Evi dence of a respondent's vague awareness nerely of |IRCA' s

““climte,'' while inexcusable as a defense to a charge of liability
arising under sections 1324a or 1324b, is not enough, in ny view, to
support a conclusion that there is direct evidence of "~ “knowing'' and

intentional discrimnation. Conplainant failed to show, in support of its
direct evidence argunent, that Respondent not only knew the citizenship
status of Ms. Valdivia (as an applicant for adjustnment of status to a
tenporary resident alien pursuant to the ammesty provisions of |RCAY),
but that Respondent al so knew the significance of her tenporary resident
alien applicant status, i.e. that she was authorized to be enployed in
the United States, and neverthel ess proceeded, on the basis of what was
known, to intentionally discrinmnate agai nst her

It is may view that Conplainant did not nmake such a show ng, and |
therefore renmai n un-persuaded by its direct evidence argu-

12gee also, Tr. at 170-171:

M. Flagg (OSC representative): M. Lanpkins, you were asking for this work
aut hori zation for purposes of |RCA ..

M. Lanpkins: Not necessarily to just satisfy |RCA but to--make sure that they
were not illegal in Los Angeles in hiring people who were not docunented.

M. Flagg: You were having nore requirenments than | RCA does?
M. Lanpkins: Probably |ess.

M. Flagg: But if soneone nmet the | RCA requirenments of proving work
aut hori zation that woul d be acceptable to you?

M. Lanpkins: Well, I'mnot really totally famliar with IRCA' s regul ations
anyway Counselor, so | really can't--.1d.
Bt s yet another technical idiosyncrasy of our characteristically

hyper-technical inmmgration |aws that, on Novenber 5, 1987, Ms. Vl adivia was, de
facto, a section 245A ammesty applicant but that, subsequent to INS granting her

| egalization application in January 1988, effective fromthe date of filing in August
1987, she was, de jure, a tenporary resident alien beginning August 1987. The real

i ssue, however, is not whether Ms. Valdivia was a de facto applicant or a de jure
tenporary resident alien at the time that she called LASA on or about Novenber 5,
1987, but that, under either |egal characterization, she was clearly authorized for
enpl oynent in the United States pursuant to the authority of her |INS-issued |-668A
Enpl oynent Aut horization Card, as issued on Cctober 9, 1987.
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nment that Respondent knowi ngly and intentionally discrinnated agai nst
Ms. Val divia.

Conpl ai nant's Circunstantial Evidence Argunent

Al though not, as discussed above, strictly necessary to neeting its
burden of proof in support of its circunstantial evidence argunent, it
shoul d be noted that Conplainant denonstrated, and Respondent did not
di spute, all of the elenents of a traditional prima facie case. See,
McDonnel | Dougl as, supra.?®®

Si nce Respondent has, however, admitted that LASA treated applicants
for referral differently based on their citizenship status, citizenship
status discrimnation need not be presuned in this case. Tr. at 116.

Accordingly, the key question now becones, as | see it, whether
Respondent net its burden of production to articulate a legitinate
non-di scrimnatory reason for nmking its enploynent decision not to
consider further M. Valdivia's application for referral. See, Texas
Departnment of Community Affairs v. Burdine, 450 U. S. 248, 254, 101 S. O
1089, 1094 (1981).

It is well-established that the "~ “burden of production'' as
di stinguished from the "~ “burden of persuasion'' is relatively light.
Ther ef ore, Respondent need not persuade ne that it was actually notivated
by the proffered reason: "It is sufficient if the defendant's evidence
rai ses a genuine issue of fact as to whether it discrimninated against
plaintiff.'' Id., at 254-55; see also, WIllians v. Edward Apfels Coffee

Co., 792 F.2d 1482 (9th Cir. 1986) (enployer's evidence

MNurrer ous non- governmental reports have recently expressed concern that
enpl oyers are still not making enploynent decisions in a way that reflects a
know edgeabl e understandi ng of their obligations under the anti-discrimnation
provi sions of | RCA. See, e.g., MALDEF/ ACLU, The Human Costs of Enpl oyer Sancti ons,
Novenber, 1989; U S. Commin on Cvil Rights, "~“The Inmmgration Reformand Control Act:
“Assessing the Eval uation Process' '' (1989); Cty of New York Comm n on Human Rights,
" Tarni shing the Gol den Door: A Report on the Wdespread Discrimnation Agai nst
I mm grants and Persons Perceived as |Immgrants Wich Has Resulted fromthe | migration
Ref orm and Control Act of 1986'' (1989). In addition, Congress has indicated, in
currently pending legislation, that it views the education of enployers to be an
on- goi ng need, and has, toward that end, allocated $1 nillion to Ofice of Special
Counsel to ““informenployers of their obligations and job applicants of their
rights'' under I RCA. See, H R Conf. Rep. No. 299, 101st Cong., 1st Sess. 33 (1989).

15First, there is no dispute that Ms. Valdivia was a nenber of a protected
class, i.e., an intending citizen. Second, she applied and was qualified for the
unskil I ed cashier job. Third, despite her qualifications, she was not considered for
referral for the job. Fourth, M. Lanpkins testified that LASA referred U S. citizens
and permanent resident aliens for enpl oynent subsequent to Ms. Valdivia's rejection.
See, Tr. 113/8-13; see also, Exhibit C 20 #15.
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nmust raise genuine issue of fact as to whether it discrininated agai nst
plaintiff); Qurry v. klahoma Gas & Electric Co., 730 F.2d 598 (10th Cr.
1984); Ceorge v. Farner's Elec. Coop., 715 F.2d 175 (5th GCr. 1983).

The enpl oyer nust, however, articulate the actual reason for the
chal | enged enpl oynent deci sion and courts have continued to require that,
under Burdine, the Respondent articulate its non-discrininatory reason
for the challenged action with requisite specificity. See, Schlei &
Grossman, Enploynent Discrimnation Law, supra, Five Year Cunulative
Suppl enrent, at 480-81, citing, e.g., Mles v. MN C Corp., 750 F.2d 867
(11th G r. 1985) (vague, subjective reasons ~~do not allow a reasonabl e
opportunity for rebuttal''); Wite v. Vathally, 732 F.2d 1037, 1040 (1st
Cir. 1984), cert. den., 469 U S. 933 (1984) (enployer's explanation nust
be clear and specific rather than passing reference to sone deficiency
in qualifications of plaintiff).

In the case at bar, M. Lanpkins testified to a sequence of
comuni cati onal encounters between LASA and Ms. Valdivia that served as
his reason for naking the enploynent decision that he did, i.e., in his
view, she did not present adequate work authorization

M. Lanpkins testified that in July 1987, M. Valdivia cane into
LASA' s office, and filled out an application for enploynent referral. Tr.
at 145/19-20. It is un-disputed that at that time she also physically
presented her driver's |license, her social security card and two letters
from churches (serving as "~“qualified designhated entities'' under the
| egali zation program) that had initiated her |egalization application.?®
Though he did not personally respond to M. Valdivia, M. Lanpkins
testified that:

[M. Lanmpkins]: | said tell her that we need nore--nore docunentation. See if she
has any nore docunentati on.

[Judge Schneider]: Did you specify what you wanted from her?

[M. Lanpkins]: No, sir, | didn't.

[Judge Schneider]: So . . . did he (a LASA agent) ask you what you wanted?

[M. Lanpkins]: No, sir, he didn't. We--we really didn't know what was | egal other

than--the letters fromlImmigration that had the Departnent of Inmmgration on them
those were valid letters. We knew that. Tr. at 145-146.

16Though not devel oped during this proceeding, and essentially irrelevant for
the purpose of determning liability for a cause of action based nost proximtely on
t he communi cati onal encounters of Novenber 1987, it neverthel ess appears to ne that
Ms. Valdivia was in fact, in July 1987, a so-called "“special rule'' alien and
authorized to work "~ “w thout presenting an enployer or recruiter or referrer for a fee
with docunentary evi dence of work authorization''. See, 8 CF. R § 274a.11.
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As a result of his obviously not understanding the nature and kind
of docunentation that were proper indicia of authorization to be enpl oyed
in the United States, M. Lanpkins, on behalf of LASA fornmally rejected
Ms. Valdivia's application for enploynent referral in July 1987. Tr. at
147.

Thereafter, the application was placed in a "“rejection file to be
contacted later.'' Tr. at 148. M. Lanpkins testified that his office
re-contacted Ms. Valdivia in late July or early August of 1987, asked her
if she had any additional docunentation to evince eligibility to work in
the United States, and was told that "~ “she was working and she didn't
need a job.'' Tr. at 149.

The next communicational contact between M. Lanpkins and M.
Val di via was the crucial telephone call on Novenber 5, 1987. At no point
intime during this call did M. Lanpkins speak directly to Ms. Val divia.
All of Ms. Valdivia's representations as nade in that phone call were
comuni cated, in translation from Spanish to English, through a bilingua
receptionist named Patricia Bryant. Regrettably, despite efforts by al
parties, Ms. Bryant was unavailable to testify at hearing or to offer any
ki nd of affidavit.

M. Lanpkins testified that when Ms. Valdivia called, M. Bryant
brought him her file. He testified that acconpanying the file was a
““take-in sheet' which said that M. Valdivia was not eligible for
enpl oynent, because she did not have proper docunentation to evince
eligibility to work in the United States. Tr. at 157. As a result, M.
Lanpkins told Ms. Bryant to ask M. Valdivia if she had any nore
" papers.'' 1d.

Ms. Valdivia testified that Ms. Bryant told her that she could not
refer her because she did not have "~ “papeles,'' or "~ papers.'' Tr. at 52.
She testified that “~“in the Hi spanic comunity papers is what we refer
to as the green card.'' Tr. at 53. She enphatically testified that she
““told her (Ms. Bryant) that | had been given a work authorization card
that | had been given through the ammesty program And she (Ms. Bryant)
answered, “I'msorry, but that kind of--that kind of docunentation is not
acceptable to the conpany.' '' Tr. at 48; see also, at 43.%

17“[M;. Valdivia]: Yes. | said | had this card. When | called her |I said | had
this card because | felt a little more sure of this one because |migration had given
me this card. She answered ne that this type of docunentation was not acceptable to
the conmpany."''

M. Lanpkins did not dispute that Ms. Valdivia told his agent that she possessed
an |-668A work authorization card fromINS, but that, as far as he knows, his agent
never nentioned it. Tr. at 158. Also, it is inmportant to note that Respondent was not
completing I-9 Enployment Eligibility Verification Forns on either its own enpl oy-
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A close reading and analysis of this regrettably anem c part of the
record convinces nme that Respondent has not net its relatively light
burden of production to denpbnstrate a legitimate non-discrininatory
reason for the enploynent decision it nmade with respect to Ms. Val divia.
In a manner that nay or may not be related to his decision to proceed in
this matter without the assistance of an attorney, and w thout access to
conpany records that were apparently taken by a former enpl oyee/ partner,
and without the availability of a witness (Ms. Bryant) who m ght have
clarified sone of the details of the communicational encounters that
occurred on Novenber 5, 1987 between her and Ms. Valdivia, | neverthel ess
find that Respondent has not raised, with requisite specificity, a
genui ne issue of fact indicating a legitinmate non-discrinmnatory reason
for his enploynent decision with respect to Ms. Valdivia. See, Burdine,
supra; and, WIllians v. Edward Apfels Coffee Co., supra.

Respondent's only articul ated reason for refusing to refer, or even
consider for referral, Ms. Valdivia is that, in the view of M. Lanpkins,
she failed to provide proof of her work authorization. In fact, this
Vi ew, based on an uninfornmed understanding of what ki nds of
imrgration-related enploynment docunents were required to evince
enpl oynent authorization in accordance with |IRCA, was incorrect, and
resulted in Ms. Valdivia being rejected with respect to enploynent for
an illegitimate, statutorily prohibited reason, i.e. disparate treatnent
on account of citizenship status. In this regard, | find that Respondent
has not raised a genuine issue of fact because he failed to act
reasonably to acquire even nininal know edge of the requisite
i mm gration-related enpl oynent docunents that all persons need, whether
citizens or aliens, to evince eligibility to work in the United States,
and to bring his enploynent practices in conpliance with the new
requi rements of | RCA

As stated above, it is nmy viewthat there is no direct evidence in
this case of a knowing and intentional act of discrinination based on
actual know edge. | suggest, however, that a proper reading of

ees or on the individuals that it referred for enploynent. Tr. at 55. The inportance
of conplying with | RCA' s record-keeping/verification provisions cannot be
underestimated. The GAO for exanple, has found that businesses not fully
understanding |RCA's verification requirenents were those nmost likely to discrimnate.
See, United States General Accounting Office, Immgration Reform Status of

I mpl ementi ng Enpl oyer Sanctions After Second Year (GAQ GGD-89-16) (1988); see al so,
ACLU MALDEF: The Human Costs of Enpl oyer Sanctions, (1989). It is at least feasible to
specul ate that if Respondent had understood and been complying with IRCA's 1-9
verification and record-keeping procedures, it mght not have m sunderstood or

m sconstrued Ms. Valdivia's eligibility to be enployed in the United States.
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the presently operative regulation, as found at 28 C.F.R Part 44.200

should include an interpretation of ~“knowingly'' that requires
enpl oyers, recruiters, and referral agents to exercise reasonable care
to acquire knowl edge of the legal significance of inmigration-related
enpl oynent docunents and to conduct their enploynent practices in a fair
and consistent nanner. cf. United States of Anerica v. New El Rey Sausage
Conpany, Inc., (OCAHO Case No. 88100080) (ALJ Schneider, July 7, 1989);18
Cf. also, United States v. Felipe, Inc., (OCAHO Case No. 89100151) (ALJ

Schnei der, COctober 11, 1989) (defining "~“good faith,'' in a context
involving a statutory schenme for mitigation of penalty for |RCA
record-keeping violations, as a showing of an "~ “honest intention to
exerci se reasonable care and diligence to ascertain what |RCA requires
and to act in accordance withit.'' Id. at 9).

Though not grossly unreasonable in light of the snbggy " “climte'
of confusion that acconpanied the initiation of IRCA into the varied

| andscape of Anerican enploynent decision-making, | nevertheless find
that Respondent failed to exercise reasonable care to acquire sone
mninmally  functional know edge  of t he | egal significance of

imm gration-related enpl oynent docunents, and to conduct his enpl oynent
referral operations in a fair and consistent manner. Short of acquiring
such know edge, Respondent should have, at the very least, in ny view,
nmade sone nore specific inquiry into the nature of the docunents that M.
Val divia actually possessed and not summarily dism ssed her effort to
apply for enploynent referral wthout in any way considering her
represent a-

8 suggesting a constructive know edge standard for adjudicating a section
1324a enpl oyer sanctions case involving an allegation of unauthorized continued
enpl oynent of aliens ineligible to work in the United States, | held that "~“an
enpl oyer shall be deemed to have constructive knowedge . . . if it can be shown by a
preponder ance of evidence that the enpl oyer was in possession of such infornmation as
woul d | ead a person exercising reasonable care to acquire know edge of the fact in
question . . . or to infer, on the basis of reliable warnings, that such officially
questioned enpl oyees are not . . . authorized to be enployed in the United States."'
Id. at 32. Applying this suggested standard of constructive know edge to an
interpretation of the inplenenting regulations for section 1324b cases, as found at 28
CF.R part 44.200, it is ny viewthat the inferential presunption should necessarily
shift to inferring that a person who presents work authorization docunments that
reasonably appear genuine on their face is, whether a legal resident alien or a
citizen, authorized to be enployed in the United States. Such an inference, in the
absence of acquiring know edge of the |l egal and factual significance of the tendered
docunents offered to evince eligibility to work in the United States, is consistent
with Congressional intent to "~ "make clear that there is no requirenent that an
enpl oyer request additional docunentation or that an enpl oyee produce additional
docunentation. See, HR Rep. No. 99-682, pt. 1, at 62, 1986 U S. Cong. & Ad. News, at
5666; see al so, New El Rey, supra at 23, n.9.
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tions that she was authorized to be enployed in the United States. Thus, while

I find that it is not necessarily unreasonable that, less than a year after
| RCA' s enact ment, Respondent woul d be somewhat confused by the nunmber and ki nds
of i mmgration-related enploynment docunents necessary to evince work
authorization, | do find it unreasonable that Respondent refused to acknow edge,

in any way, the prima facie genuineness of the docunents that M. Valdivia
actually presented in July 1987, and attenpted to present in Novenber 1987% or
to infer, in the absence of sone good reason to suspect the validity of her
docunents, that she was, at the very least, entitled to be considered with
respect to* authorized enploynment in the United States.

. Lanmpki ns acknowl edges that in July 1987, Ms. Valdivia presented LASA with
a facially valid driver's license and a facially valid social security card. No
testi mony suggests that these docunents did not reasonably appear on their face to be
genuine. In this regard, the driver's license and the social security card
established, in a prima facie manner, M. Valdivia's identity and work authorization
sufficient for section 1324a and for the Form1-9 work verification procedures. See, 8
U S C 8§ 1324a(b)(1) and 8 CF.R § 274a.2(b)(v). As was strongly argued by
Conpl ai nant, Respondent, at that point had seen all work authorization proof it needed
to see from Ms. Valdivia.

20ps stated above, in Novenber 1987, Ms. Valdivia testified that she told
Respondent, through an agent, that she had additional proof of her authorization to
work in the United States in the formof her recently-issued |-668A work authorization
card fromINS. Though not strictly corroborated by any other evidence in the case, |
have no trouble in believing her testinmony on this inportant point, because: 1) she
had received the official card on Cctober 9, 1987; and 2) it is entirely reasonable to
expect that a person who for years has lived in fear of the INS would gladly assert
that INS had recogni zed her eligibility to work in the United States with a formal
card. See, Tr. at 43. What did initially trouble ne, however, about the
communi cati onal encounter that took place on Novenmber 5, 1987, is that it was entirely
t el ephoni c and took place at what was technically a pre-application stage of
enpl oynment inquiry. As well-argued by Conpl ai nant, however, the Ninth CGrcuit has
ruled nunerous times that Title VII prohibits pre-application rejections by enpl oyers
based on a prohibited basis. See e.g., Ostroff v. Enploynent Exchange, Inc., 683 F.2d
302 (9th Cr. 1982). In a case not dissinlar to the case at bar, the plaintiff in
Cstroff brought a Title VII sex discrimnation suit against an enpl oynent referral
conmpany for its refusal to refer her to a job for which she had tel ephoned and
inquired. Ms. GCstroff was discouraged fromapplying for the job and was told that the
job had been filled when it had not. Subsequently, her husband called and he was
invited to apply for the job. The Ninth Grcuit held that Ms. Gstroff had net her

burden of proof in showi ng unlawful sex discrimnation under Title VII. See al so,
Nanty v. Barrows Co., 660 F.2d 1327 (9th CGr. 1981). Even if a pre-application
t el ephonic rejection were not prohibited under Title VII, it is nmy current view that

such a rejection should be carefully anal yzed under the arguably broader |anguage of
section 1324b(a). See, n. 21, infra.

21| have enphasi zed the words “~"with respect to'' because they are at the
linguistic heart of the statute's protective prohibition against an “~“unfair
immgration-rel at-
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Instead, as a result of his tenacious but confused understanding,
Respondent's policy to treat citizen enploynent referral applicants
differently from alien enploynent referral applicants led directly, if
unwittingly, to an enpl oynent decision not to refer, or even consider for
referral, an |IRCA-legalized tenporary resident alien authorized for
enploynent in the United States. Respondent's enploynent decision is
exactly the kind of unfair inmigration-related enploynent practice, and
Ms. Valdivia is exactly the kind of person that Congress sought to
protect in enacting section 1324b. See, H R Rept. No. 682 99th Cong. 2d
Sess, pt. 1, at 70 (" (i)t nakes no sense to adnmit imrmgrants * * * to
this country, require themto work and then all ow enployers to refuse to
hire them because of their imiigration (non-citizenship) status'').

ed enpl oyment practice. See, § 1324b(a). Wen conpared to the operative |anguage of

Title VI, it is ny viewthat section 1324b(a) should be broadly construed to include
t he whol e pre-enpl oynent process and not just an actual refusal to hire or recruit.
Title VII, on its face, prohibits ~“an enploynent agency to fail or refuse to refer'’

an individual for enployment based upon a prohibited basis. See, 42 U S.C. § 2000e-
2(b) (emphasis added). IRCA, on its face, states that it is an "~“unfair
immgration-related enpl oynent practice . . . to discrimnate against any individual
(other than an unauthorized alien) with respect to the hiring, or recruitnment or
referral for a fee, of the individual for employnent. . . .'' 8 U S.C. § 1324b(a).
Interpreting this choice of public |anguage in a broadly protective and renedi al way
is consistent with the intent of Congress to avoid additional and unnecessary barriers
or hurdles for those individuals legally residing in this country:

The Conmittee does not believe barriers should be placed in the path of

resident aliens who are authorized to work and who are seeki ng enpl oynent. ..
See, HR Rep. No. 99-682, 99th Cong., 2d Sess., pt. 1 at 70. (1986); See al so,
H R Rep. No. 99-682, 99th Cong., 2d Sess., pt. 2 at 12. (1986) and 132 Cong.
Rec. H9770 (1986) (statenment of Rep. Fish).

Accordingly, | intend to interpret and apply 8§ 1324b(a) in a way that considers
broadly the totality of the circunstances of the enpl oynent process, and to scrutinize
each enpl oynent decision within that process for unfair inmmgration-rel ated enpl oynent

practices. In this regard, | intend nmy analysis to be guided in part by the
di stinction, nentioned above, between the " “nullification'' of enploynent
opportunities and, what | will incorporate by reference as being the substanti al

i mpai rment of such opportunities for reasons prohibited by section 1324b(a). See,
Footnote 4, supra, citing, International Labour Organization, Convention 111 and
Recomrendati on 111 (1958). Thus, as applied to the case at bar, it is my view that
even if | did not find that Respondent actually failed or refused to refer M.

Val divia for enployment, | would nevertheless find that the active di scouragenent,
based solely on citizenship status, of her attenpt to apply for the cashier position
was a substantial inpairment of her protected right to be considered with respect to
such enpl oynent, and therefore constituted an ~“unfair inmmgration-rel ated enpl oynent
practice'' within the prohibited purview of section 1324b(a). See al so, Karst,

Bel onging to Anerica, supra, (  "Validation of a claimof equal citizenship is not
merely inmportant to the individual claimant. It also forns part of the social cenent
that makes the nation possible.'' Id. at 10.).
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Accordingly, | find and determine by a preponderance of the
evi dence, that Respondent is |iable because M. Lanpkins had reason to
know that M. Valdivia was authorized to be enployed in the United
States, and his requiring that she produce additional enploynment
aut hori zati on beyond what she had already presented constituted an unfair
imm gration-related enploynent practice in violation of section 1324b
His failure to reasonably attenpt to acquire know edge of relevant
i mm gration-rel ated enploynent docunents resulted in his know ngly and

intentionally discrinmnating, for an illegitimte reason, against an
intending citizen who, at the very least, is entitled to participate in
the considerations accorded to a common nenbership in the aspirational
prom se of equal opportunity for all who "““belong,'' however recently,

to America. %
RENEDI ES

Havi ng determ ned by a preponderance of the evidence that Respondent
has engaged in an unfair immgration-related enploynent practice, | turn
now to fashioning an appropriate renedy consistent with statutory
directive. See, 8§ 1324b(q).

First, it is clear fromthe face of the statute that, having found
a violation of section 1324b, it is mandatory to order Respondent to
““cease and desist from such wunfair inmmigration-related enploynent
practice.'' See, 8§ 1324b(g)(2)(A).

The statute also provides, however, for a range of discretionary
renedi al options. See, 8§ 1324b(qg)(B).

Conpl ai nant argues that a finding of liability requires an award of
back pay. Conpl ai nant contends, w thout clear substantiation, that " had
LASA not discrininated against M. Valdivia, she would be working a
part-tine job with Annex Drugs today. Ms. Valdivia is entitled to the pay
that she woul d have received for the work at Annex Drugs as her award of
back pay.'

In support of its position, Conplainant argues that °~ back pay
shoul d be denied only for reasons which, if applied generally, would not
frustrate the central statutory purposes of eradicating discrimnation
t hroughout the econony by naking persons whole for injuries suffered
t hrough past discrimnation. "~ See, Albenarle

22 Ina longer view * * * our national history can be seen as one enl argenment
of the national comunity after another with each new addition enbracing a group of
peopl e previously seen as permanent outsiders. Qur semiofficial national ideology,
reflecting this experience, proclains that America includes all Americans. Mst of us,
seeking worthy individual identities in our identification with the nation, want to
believe in this platitude. For decision-nakers who want to pronote policies that offer
inclusion to our marginalized citizens, this widely shared need to believe in the
prom se of Anerica is a considerable * * * asset.'' See, Karst, Belonging to Anerica
supra, at 172.
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Paper Conpany v. Moody, 422 U S. 405, 421, 95 S. C. 2362, 2373 (1975);
See also, Jauregui v. City of dendale, 852 F.2d 1128, 1137 (9th GCir.
1988); Fadhl v. Cty and County of San Francisco, 741 F.2d 1163, 1167
(9th Gr. 1984).

For reasons that are consistent with the legal authority cited to
by Conplainant, as well as the characteristically thorough di scussi on of
the issue offered by Judge Mdirse in his inportant Mesa decision, | intend
to deny, as a matter of discretion, a request for back pay in this
particul ar case.

First, | am not convinced that Conplainant has nade a sufficient
showing that Ms. Valdivia attenpted to nmitigate damages through interim
earnings or anounts earnable ““with reasonable diligence by the
individual * * * discrimnated against. * * *'' 8 USC 8§

1324b(9)(2) (O .

Ms. Valdivia testified that she felt discouraged from | ooking for
nore work after Respondent's agent told her that LASA did not accept a
form|-668A as proper indicia of work authorization. Tr. at 198-99. Wile
I do not in any way wish to question the sincerity of M. Valdivia's
feelings of discouragenent in attenpting to seek a part-tine job in

addition to her full-tinme enploynent, | sinply do not think that, w thout
a showing of sone further effort to procure another type of sinilar
part-tinme wunskilled cashier job, that she acted wth "~ “reasonable

diligence.'' The record does not show that Ms. Valdivia did anything to
even try and apply for another part-tinme, unskilled job. Mreover, at the

very least, "~ “reasonable diligence'' mght have included her attenpting
to present in person her |-668A rather than relying on the tel ephonic
assertion of her authorization to be enployed in the United States.
Though | am appreciative of the enotional stress that might have
acconpanied Ms. Valdivia's being refused a referral by Respondent, | do
not view such a refusal, based on a few ninutes of telephonic
conversation, to constitute an excuse not to try again, with "~ reasonabl e
diligence,'' to obtain her goals of "“getting ahead'' by attenpting to

apply for another part-tine job.

Mor eover, Conpl ai nant has nade no effort to show that Ms. Valdivia
woul d actually have been hired by Annex Drugs even if she had been
referred, or for that matter, that sub-section (B)(iii) necessarily
applies to situations i nvol vi ng referral agents. See, 8
1324b(g) (2) (B) (iii).

Finally, | do not think that a decision to deny back pay in this
particular instance will in any way "~ "frustrate the central statutory
purposes of eradicating discrimnation'' of the kind that Congress sought
to prohibit in section 1324b of IRCA. Cf. Albemarle, supra. In ny view,
we all have a great deal of technically | egal and social-
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Iy educational work to do on behalf of both enployers and enpl oyees
before we can begin to fashion appropriate renedies that clarify the
obligations of potential discrimnators and support the rights of
potential discrinmnatees. Until I RCA as a whole, begins to congeal with
sufficient articulable clarity, the potential "~ “frustration of centra
statutory purposes of eradicating discrimnation'' should be |ooked for
in sources other than unsubstantiated clains to back pay.

Accordingly, | intend to deny Conplainant's request for a renedy
t hat includes back pay.

Wth respect to the remmining discretionary provisions contained in
section 1324b(g), | intend to order the foll ow ng:

(1) To the extent that Respondent, in the person of M. Cecil
Lanpki ns, and as an entity in the formof LASA IIl, continues to exist as
an operational business, | hereby require that he and/or it conmply with
the requirenments of section 1324a(b) with respect to all individuals
hired (or recruited or referred for enploynent for a fee) during a period
of up to three years fromthe date of this Decision and Order. See, §
1324b(g) (2) (B) (i );

(2) To the extent that Respondent, in the person of M. Cecil
Lanpki ns, and as an entity in the formof LASA IIl, continues to exist as
an operational business, | hereby require that he and/or it retain for
the three years nentioned in sub-section 1, supra, the nane and address
of each individual who applies, in person or in witing, for hiring for
an existing position, or for recruiting or referring for a fee, for
enploynent in the United States. See § 1324b(g)(2)(B)(ii).

(3) | hereby require that M. Cecil Lanpkins pay a civil nonetary
penalty of $500.00 to the United States Treasury on account of having
knowi ngly and intentionally discrimnated against M. Valdivia in
violation of section 1324b(a). See, 8§ 1324b(g)(2)(B)(iv)(l).

ULTI MATE FI NDI NGS

I have considered the pleadings, testinmony, evidence, nenoranda
briefs, argunents, and proposed findings of fact and concl usions of |aw
submitted by the parties. Al notions and all requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

(1) That, the Ofice of Special Counsel for Inmigration Related
Unfair Enployment Practices is charged with investigating charges filed
under | RCA and prosecuting violations of the anti-discrinination
provisions of IRCA. 8 U S.C. § 1324b(c)(2).
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(2) That, this action is brought by the Special Counsel on behalf
of Ms. Maria Carnen Val divia-Sanchez to enforce the anti-discrimnation
provisions of IRCA The COfice of the Chief Administrative Hearing
O ficer has exclusive jurisdiction to hear cases brought pursuant to the
anti-discrimnation provisions of IRCA. 8 U S.C. 8§ 1324b(e).

(3) That, Ms. Valdivia is an intending citizen as defined by |RCA
and, as such, she is a) protected fromcitizenship status discrimnnation,
8 US C § 1324b(a)(1)(A); and, b) she filed a tinely charge with the
O fice of Special Counsel.

(4) That, Respondent, M. Cecil Lanpkins, d.b.a. LASA Il, a
California business, is the successor entity to an earlier partnership
call ed LASA Marketing Firns as established by and between M. Lanpkins
and Javi er Sapien. As the successor entity, M. Lanpkins and LASA Il are
liable for any judgnent entered against LASA Marketing Firns for any
enpl oynent deci si ons made on or about Novenber 5, 1987.

(5) That, all charges against Javier Sapien and LASA Marketing
Services as naned in the Conplaint are disnissed because of the
stipulations entered into between Conplainant and M. Lanpkins, d/b/a
LASA |Il, a California business and successor entity to LASA Marketing
Servi ces.

(6) That, on or about August 7, 1987, M. Valdivia filed an
application for adjustnent of status to a tenporary resident alien under
I RCA, and that this adjustnent was granted on January 12, 1988, effective
as of the date of filing.

(7) That, on or about Cctober 9, 1987, M. Valdivia received from
the INS a Form |-668A Enploynent Authorization Card evincing her
eligibility to be enployed in the United States during the pendancy of
her | egalization application for adjustnent of status to a tenporary
resident alien.

(8) That, on or about Novenber 5, 1987, Ms. Valdivia tel ephoned the
LASA office to apply for enploynent referral regarding an advertised,
unskilled cashier job. M. Valdivia spoke, in Spanish, with a LASA
enpl oyee nanmed Patricia Bryant.

(9) That, M. Valdivia told Ms. Bryant that she already had an
application on file with LASA because she had applied for referral to
another job in July 1987, and was incorrectly rejected on account of not
having, in addition to a valid driver's license and valid social security
card, proper work authorization to be enployed in the United States.

(10) That, on or about Novenber 5, 1987, Ms. Valdivia told LASA that

she had work authorization to be enployed in the United States in
addition to what she had presented in July 1987. M. Val-
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di via described her INS Form|-668A Enpl oynent Authorization Card to Ms.
Bryant .

(11) That, Ms. Bryant, after consulting with M. Lanpkins, told M.
Val divia that the |1-668A Enpl oynent Aut horization Card was not sufficient
proof of her work authorization, and that it was not acceptable to LASA

(12) That, M. Lanpkins, on behalf of LASA, nmde the decision not
to refer Ms. Valdivia for enploynent in Novenber .

(13) That, Ms. Valdivia was not referred for enploynent because LASA
incorrectly inforned her that her |-668A enploynent authorization card
was not valid proof of her eligibility to be enployed in the United
St at es.

(14) That, Respondent did not have a know edgeabl e under st andi ng of
the nature and kinds of inmmgration-related enploynent docunents
necessary to evince enpl oynment authorization in the United States and was
not conplying in any way wth the verification and record-keeping
provi sions of section 1324a.

(15) That, Conplainant failed to prove, by direct evidence, that
Respondent understood that 1) Ms. Valdivia was an applicant for tenporary
resident alien status and, 2) her |-668A Enploynent Authorization Card
represented her eligibility to be enployed in the United States and, on
the basis of what it knew, proceeded to knowingly and intentionally
di scrim nate agai nst her.

(16) That, wherein Respondent adnmitted that LASA treated applicants
for enmploynent referral differently on account of citizenship status,
Complainant need not nmake a prima facie showing of enploynent
di scri mnation.

(17) That, Respondent failed to neet its burden of production to
show a legitimate non-discrimnatory reason for making the enpl oynment
decision not to refer Ms. Val divia.

(18) That, to neet its burden of production, a respondent nust
raise, with reasonable specificity, a genuine issue of fact as to whether
it discrimnated against a person authorized to be enployed in the United
St at es.

(19) That, Respondent did not raise a genuine issue of fact as to
whet her it discrimnated agai nst Ms. Valdivia because it did not exercise
reasonable care to acquire know edge of the legal significance of
i mm gration-related enploynent docunents and to conduct its enploynent
practices in a fair and consi stent nmanner.

(20) That, Respondent's failure to exercise reasonable care to
acquire know edge of relevant inmigration-related enploynent docunents
resulted in its promulgating and applying a business policy to treat
United States citizen enploynent referral applicants differently from
alien enploynent referral applicants.
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(21) That, Respondent's discrinnatory business policy resulted in
its decision not to refer, or even consider for referral, M. Valdivia,
a person who had validly applied for adjustnment of status to a tenporary
resident alien and was, on the basis of that application, authorized for
enploynent in the United States as evidenced by her receipt of the |-668A
Enpl oynent Aut hori zati on Card.

(22) That, based upon a preponderance of the evidence, | deternine
that by refusing to refer Ms. Valdivia, or even consider her application
for employnment referral, LASA knowi ngly and intentionally discrimnated
agai nst her on account of citizenship status in violation of |IRCA 8
U S.C 8§ 1324b(a); and 28 C.F.R Part 44.200(a).

(22) That, in renedy for said violation, Respondent shall:

(a) Cease and desist fromthe unfair inmmgration-rel ated enpl oynent
practice found in this case;

(b) Comply with the requirenments of 8 U S.C. section 1324a(b) during
a period of three years fromthe date of this final decision and
order, during which it shall retain the nane and address of each
i ndi vidual who applies, in person or in witing, for enploynent
referral in and through LASA, or any other simlar business or
successor entity established by M. Cecil Lanpkins in the United
St at es;

(c) Pay to the United States a civil noney penalty in the sum of
$500. 00.

(23) That, the renedy of awarding back pay in instances of
vi ol ations of section 1324b is di scretionary. Section
1324b(g) (2) (B) (iii).

(24) That, as a matter of discretion, | find and conclude that M.
Val divia did not exercise " “reasonable diligence'' to attenpt to apply
for another part-tine, unskilled job in order to nitigate damages.
Section 1324b(g)(2)(0O.

(25) That, as a matter of discretion, | find that Ms. Valdivia is
not entitled to back pay.

(26) That, pursuant to 8 U S.C. 8§ 1324b(g)(1), this final decision
and order is the final administrative order in this proceeding and "~
. . shall be final unless appealed to a United States Court of Appeals
in accordance with 8 U .S.C. 8§ 1324(i).

SO ORDERED: This 27th day of Novenber, 1989, at San D ego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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